
 

Elpida Home Working Paper for 

 Administrative Detention in Northern Greece 

Based on the first 3 visits conducted by our team 

 

Introduction 

In January 2019, Elpida Home initiated its legal project in Northern Greece.            

Part of it is devoted to steady visits to 6 detention centers: namely, PROKEKA in               

Paranesti/ Drama and Xanthi, as well as police stations of Liti, Metagogon, Agios             

Athanasios and Thermi in Thessaloniki.  

During the visits to the detention centers, from January to May 2019- in total 3               

visits per detention center- Elpida Home had a total outreach of 434 detainees, while              

having more in- depth interviews with 118 of them. Our field work has provided us               

valuable outcome which unfortunately verifies previous, bleak findings of other          

NGOs and institutions.  

Elpida Home aims at producing a series of working papers which will be             

comprised of theoretical analysis and of the findings from the field work. In this              

framework, the first working paper examines administrative detention in Greece, from           

a theoretical and normative perspective, combined with the findings of the field work             

in the 6 detention centers in Northern Greece for the past 6 months. Its goal is to                 

present an image, as holistic as possible, of administrative detention in Greece and of              

the challenges that it faces.  

Although administrative detention does not constitute a novel scheme in the           

Greek legal order both in general and in relation to asylum- seekers and migrants, its               

implementation following the 2016 peak of asylum- seekers’ arrivals has been further            
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promoted on the grounds of the EU- Turkey statement, as well as of Greek state               1

incapacities or unwillingness to adopt other means –too- in order to deal with the              

issue.  

Characteristically, the Greek Ombudsman reported that at the end of 2017, the            

number of administrative detainees was 60% higher compared to the previous year.   2

In the working paper, three of the main findings of our visits are presented,              

with the relevant theoretical analysis attached to it.  

1. Unacceptable living standards in police stations 

The first, striking outcome of our visits refers to the living conditions, especially             

but not only, in the police stations. Police cells are designed for very short stay of not                 

more than 48 to 72 hours. Their size is barely fit for 8 individuals per cell and for a                   

very limited period of time.  

However, in the police stations of Thessaloniki where we conduct regular visits            

we continuously identify people who are locked up for more than one month. Given              

that there is no forecourt, one toilet, that the cells are overcrowded with even up to 15                 

or 20 individuals, very often no cleaning services or products, no free distribution of              

food, no hygiene kits, extremely dirty mattresses, no psychological services or           

interpretation is available, the living conditions become abhorrent.  

We continuously come across cases of skin diseases, as well as of extreme             

psychological pressure and stress. Vulnerabilities are not taken care of but on the             

contrary; deteriorate.  

1 Asylum Information Database (AIDA), Report on Greece, Update 2016, at pp. 117-120; 
 Asylum Information Data-base (AIDA), Report on Greece, Update 2017, at pp. 144-148; 
2Greek Ombudsman, Special report on return of third country nationals, (2017),           
https://www.synigoros.gr/resources/docs/2018_-epistrofes_eng_web.pdf, at p. 15 
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Characteristically, in one of our visits we came across a young male detainee with              

the HIV virus and who was detained with no access to medicine, whereas in other               

visits we came across other detainees with other communicable diseases. 

In several of our visits we met detainees who burst into tears or threatened to harm                

themselves.  

In the two PROKEKAs, while the conditions are relatively better as the detainees             

have the right to stay out of the cells and the facilities seem to be less overcrowded,                 

we are continuously informed about very poor hygiene standards in the bathrooms            

and the toilets, skin diseases and serious mental and psychological suffering of the             

detainees. 

The conditions of the detention constitute a critical factor of the legitimacy of             

detention under international, European and Greek law. Detention must be conducted           

in places officially recognized as places of detention, excluding police cells; detainees            

must be treated with dignity and in accordance with international standards, while            

detention should not be taking the form of punitive measures.   3

Segregation of men from women, medical treatment, indoor and outdoor          

recreational activities, food of nutritional value, basic necessities, access to reading           

materials, access to education and/or vocational training, as appropriate to the length            

of their stay, non-discriminatory complaints mechanism, proper training of the staff           

working with the detainees are also included in the guidelines which co- determine             

the legitimacy of detention according to international law.  4

3ECHR, Abdolkhani and Karimnia v. Turkey (No.2), (2010), ECtHR App. No.50213/08,           
(www.unhcr.org/refworld/docid/4c5149cf2.html, access. 23-01-2019) 
4UNHCR’s Guidelines on Applicable Criteria and Standards relating to the Detention of            
Asylum-Seekers, at pp. 29-32 
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The European Convention on Human Rights –ECHR- in article 5 provides that            

a non-citizen may be detained both in furtherance of a return, meaning a deportation              

procedure and in order to prevent unauthorized entry into the country. Still, the             

detention must be “lawful” and the affected person must be entitled to challenge the              

lawfulness of the detention in front of a speedily court.   5

In relation to the interpretation of this article, the ECHR in the Saadi v UK,               

Abdi v UK and Amuur v France decisions allowed the detention of a foreigner in               

order to prevent unauthorized entrance in the country, given that such detention is not              

arbitrary and that it is complicit with the rule of law.   6

However, some further restrictions are imposed regarding the conditions of          

implementation of detention. Article 3 of the ECHR provides the grounds for the             

determination of overcrowded facilities as violations of the provisions for non-           

inhumane and degrading treatment.  7

Detainees must be held in special facilities, where their human rights are            

safeguarded and when detained in police stations that should be done for a minimum              

period of time. Although the latter is not clearly defined, Courts’ decisions and the              

“spirit” of the relevant legislation indicate that such detention, surpassing the           

timeframe of a few days is in conflict with the legal provisions.  8

5 Eur. Convention on Human Rights, art. 5 (1.f), (4) 
6 ECHR CASE OF SAADI v. THE UNITED KINGDOM SAADI v. THE UNITED KINGDOM, 
(January 29, 2008); 
ECHR, CASE OF HODE AND ABDI v. THE UNITED KINGDOM, (November 6 , 2012) 
ECHR, CASE OF Amuur v France, ( 
7M. Savino, The Refugee Crisis As A Challenge For Public Law: The Italian Case, (2016), 17,                
German Law Journal, 981 at p. 994 
8Directive 2008/115/EC, Article 15(1);  
Directive 2013/33/EU, Article 9(1); EU Regulation No 604/2013 
Dublin III, Article 28(3); 
UNHCR Guidelines on the Applicable Criteria and Standards relating to the Detention of             
AsylumSeekers and Alternatives to Detention, Guideline 9; PACE Resolution 1509 (2006) No. 12.4; 
Directive 2013/33/EU, Article 8(2); 
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The European framework imposes also standards regarding the facilities and          

the rights of the detainees. These refer to the respect to human dignity and privacy as                

much as possible, security, health care, leisure activities, education and outdoor           

activities, communication with the outside world, adequate furnish, natural light and           

fresh air, adequate heating and cooling, sufficient living space, avoidance of prison-            

like environment, segregation of the two sexes, respect of family unity with            

guaranteed privacy, separation of children from unrelated adults, facilities which are           

adapted to people with disabilities needs, provision of three meals per day with             

respect to need and religious background, drinking water at all times, fulfillment of             

the sanitation and hygiene needs, with –among other means- the provision of hygiene             

kits, adapted to the needs of men, women and children of different ages, washing              

machines, laundry, clean bed- sheets and blankets.   9

Khlaifia and Others v. Italy [GC] 
Riad and Idiab v. Belgium, nos. 29787/03 and 29810/03, §100; Rahimi v. Greece, no. 8687/08, § 61;                 
Kanagaratnam and Others v. Belgium, no. 15297/09, §80; Sharifi and Others v. Italy and Greece, no.                
16643/09, § 188 ; Mandela Rules, Rule 1  
9 International Covenant on Civil and Political Rights, Article 7; 
UN Convention on the Rights of the Child, Articles 9(4), 10, 37(c); 
UN Convention on the Rights of Persons with Disabilities, Article 14 (2); 
European Convention on Human Rights, Articles 8, 9; 
Committee on the Rights of the Child, General Comment No. 6 (2005): Treatment of unaccompanied               
and separated children outside their country of origin, para. 63;  
Guidelines of the Committee of Ministers of the Council of Europe on child-friendly justice (17               
November 2010) (IV. A, 6. Deprivation of liberty part 21 (a) 
Twenty Guidelines on Forced Return, Guideline 10.2, 10.4, 11.2 
Directive 2008/115/EC, Article 16(4)  
Directive 2013/32/EU art. 8 
Directive 2013/33 art. 10.4; 
European Prison Rules, Rule 29.1, 22.1, 22.3, 22.4, 24.1, 31.5, para 37, 97.2; 
CPT, Report on the 2011 visit to the Netherlands, para 72;  
PACE Resolution 1707 (2010) item 9.2.8; CM Recommendation Rec(2003)5, Principle 18, PACE            
Resolution 1637(2008) no. 9.9; 
CPT, 19th General Report (CPT/Inf (2009) 27), paragraph 99; 
CPT, Report on the 2011 visit to Greece (CPT/Inf(2012)1), paragraph 38 
UN CRC, General Comment No.6 (2005): Treatment of unaccompanied and separated children outside             
their country of origin, para 63; 
Kurkowski v. Poland, no. 36228/06, §§ 100105 
ECHR, Amuur v. France;  
ECHR, Shamsa v. Poland;  
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It is obvious that our findings indicate severe violations of several of the relevant              

norms. The rights to communication, leisure activities, interpretation, furnish, natural          

light and adequate air are some of the ones which are severely violated.  

Such violations of international and European norms align with other NGOs’           

findings too: characteristically, the UNHCR stated in 2017: “Although there have           

been some improvements in the material conditions [of the pre-removal detention           

facilities] in comparison to the police stations, there is still a lack of proper              

maintenance… in all pre-removal detention centers provision of services of          

psychosocial support, medical care and legal assistance were discontinued in June           

2015. Moreover, from UNHCR’s observations during monitoring visits, provision of          

information to all detainees in pre-removal detention facilities in a language that they             

understand continues to be deficient due to the lack of interpreters and translation of              

the administrative decisions in a language they understand. Despite the fact that            

access to open air and courtyards has improved in most facilities, recreation and             

leisure activities are still limited. Insufficient heating and cooling in some of these             

detention centers also affects their health.”  10

The Greek Council for Refugees- GCR- has slammed repeatedly the          

conditions in pre- departure centers but also in general about the border reception in              

Greece: “More than two years have passed since the much debated and controversial             

implementation of the EU-Turkey Statement. That is, more than two years during            

which the Greek system of border reception has largely remained inadequate…” 

ECHR, Mogoş and Others v. Romania (dec.);  
ECHR, Mahdid and Haddar v. Austria (dec.);  
ECHR, Riad and Idiab v. Belgium; 
ECHR, Janovskis v. Lithuania, no. 21575/08, judgment of 17 January 2017;  
ECHR, Kalda v. Estonia 
10 UNHCR, Explanatory Memorandum to UNHCR’s Submission to the Committee of Ministers of the 
Council of Europe on developments in the management of asylum and reception in Greece, May 2017, 
11. 
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Unfortunately we have not come across any serious effort to “heal” the defects             

of the Greek administrative detention system, which has serious consequences in           

relation both to the rule of law as well as the physical, mental health and potential                

future integration of the detainees. 

 

2. Detention of Children 

The second striking issue is the detention of children which is continuously            

implemented – mostly under the pretext of protective custody- for periods which can             

reach up to more than a month. The lack of sufficient number of accommodation              

centers has as a consequence that the specific practice persists. In February 2019, 84              

children were in administrative detention, although the number can be higher since            

several minors are registered as young adults.  

In PROKEKA’s we have met children who have been enlisted as adults even             

contrary to their statements and without any medical assessment- even more without            

the inclusion of psychosocial tests too. We managed to raise the issue to relevant              

public prosecutors and push towards age assessment examinations but still the state            

mechanisms are biased towards not conducting the necessary overall age assessment           

tests. 

It is also not uncommon to come across cases of children who were under               

protective custody for prolonged periods of time, only to get into administrative            

detention as soon as they became adults.   

Particularly young children have been spotted as well. We characteristically came           

across a 12 year- old boy from Syria being held in detention, with his 15 year- old                 
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brother. Due to our intervention they were released relatively soon- compared to other             

children, meaning within two days after we raised the issue.  

The complete lack of access to free legal aid, psychosocial support and the awful              

living conditions during detention profoundly violate their rights, as well as their best             

interest.  

Under such horrible conditions, we have been informed also of incidents of            

violence and abuse as well; some of verbal nature, whereas others of physical             

violence.  

Such conditions profoundly violate several international conventions about        

children’s rights, such as the Convention on the Rights of the Child-CRC; according             

to article 22 of the Convention: “1. States Parties shall take appropriate measures to              

ensure that a child who is seeking refugee status or who is considered a refugee in                

accordance with applicable international or domestic law and procedures shall,          

whether unaccompanied or accompanied by his or her parents or by any other person,              

receive appropriate protection and humanitarian assistance in the enjoyment of          

applicable rights set forth in the present Convention and in other international human             

rights or humanitarian instruments to which the said States are Parties.”   11

Article 37 foresees further guarantees for minors in detention, while article 40,            12

re- affirms some general procedural guarantees in the framework of fair trial and of              

the rule of law, albeit adjusted to minors, including but not limited to respect of               

dignity and worth, free assistance of an interpreter if the child cannot understand or              

speak the language used, to have his or her privacy fully respected etc.  13

11 Convention on the Rights of the Child (1989), Article 22; 
12Ibid, article 37  
13 Ibid, article 40 
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According to the Rules for the Protection of Juveniles Deprived of their Liberty,             
adopted in 1990, with UN GA resolution 45/113, in juvenile systems           
“[I]imprisonment should be used as a last resort…”  14

The European framework is also clear in that regarding children, either           

unaccompanied or with their families, administrative detention may be imposed only           

as absolute necessity and when all other, non- coercive measures cannot be effectively             

implemented.  15

Directive (EU) 2016/800 of the European parliament and of the council of 11 May              

2016 on procedural safeguards for children who are suspects or accused persons in             

criminal proceedings imposing several guarantees in favor of children in detention is            

also infringed on several grounds.  16

Again, several other reports reach similar findings with the ones which come out             

of our own interventions. Human Rights Watch characteristically held that: “Migrant           

and asylum-seeking children, traveling without parents or relatives far from their           

families and homes, are being locked up in police cells and detention centers in              

14 The United Nations Rules for the Protection of Juveniles Deprived of their Liberty, UN GA                
Resolution, 45/113 
15 CM Recommendation Rec(2003), Principle 20;  
Twenty Guidelines on Forced Return, Guideline 11.1; Directive 2008/115/EC Article 15(1), Article            
17(1) ;  
Directive 2013/33, Article 11(2), 11(3);  
UNHCR Guidelines on the Applicable Criteria and Standards relating to the Detention of Asylum              
Seekers and Alternatives to Detention, Guideline 9.2;  
UNHCR's position regarding the detention of refugee and migrant children in the migration context,              
January 2017;  
Mubilanzila Mayeka and Kaniki Mitunga v. Belgium, §§ 53-59, 101-102; 73-75;  
Popov v. France; 
A B. and Others v. France, no. 11593/12, §§ 120,124;  
R.M. and M.M. v. France, no. 33201/11, §§ 83, 87;  
A.M. and Others v. France, no. 24587/12, §§ 64, 68;  
R.K. and Others v. France, no. 68264/14, §§ 82, 86;  
R.C. and V.C. v. France, no. 76491/14, §§ 52, 56. 
16 Directive (EU) 2016/800 of the European parliament and of the council of 11 May 2016, para 13 
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Greece… these children in detention live in unsanitary conditions, often with           

unrelated adults, and can be subject to abuse and ill-treatment by police.”  17

In addition, “Unfortunately, after having survived many trials and finally arrived           

on Greek soil, children migrating alone, without parents or relatives, receive the same             

treatment as adults. In detention, they face an increased risk of being abused and              

neglected. These children live in unsuitable sanitary conditions, with adults who are            

not from their family or close circle. These conditions favor the occurrence of abuses              

committed against them and by ill-treatment from the police.”  18

As a UNICEF report states for children in Italy and in Greece children do not               

understand how procedures work and why they need to wait. As a result, children              

lose their trust in the child reception system and attempt to reach their goals through               

irregular means, relying on smugglers and putting themselves at risk of abuse and             

exploitation.”  19

This is also one of our own findings: children very often have complete lack of               

understanding of the procedures given that unless an NGO is present, police            

authorities are totally incapable of providing legal counseling, psychological or          

interpretative services and in some cases even sufficient food.  

As the roundtable conference report of the Council of Europe for child- friendly             

information concluded “Children in the context of migration too often face barriers in             

17 M. Tilianaki, Asylum-Seeking Kids Locked Up in Greece Human Rights Watch, (January 23, 2018), 
(https://www.hrw.org/news/2018/01/23/asylum-seeking-kids-locked-greece, access. 04-01-2019) 
18 M. Nour, The difficult conditions for children in Greek refugee camps,  Humanium, (May 28, 2018), 
(https://www.humanium.org/en/children-in-greek-refugee-camps/, access. 04-01-2019) 
19 UNICEF, Children on the Move in Italy and Greece,  Report (June 2017), 
(http://www.reachresourcecentre.info/system/files/resource-documents/reach_ita_grc_report_child
ren_on_the_move_in_italy_and_greece_june_2017.pdf, access. 08-01-2019) 
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access to information. The information they receive is often ill-adapted or           

incomprehensible to them.”  20

The Greek Ombudsman also stressed that “During a series of inspections in            

Northern Greece, from 17 to 19 July 2017, the Ombudsman was faced with             

unacceptable detention conditions of unaccompanied minors in Northern        

Greece, as a significant number of them are subject to unfavourable conditions            

of deprivation of liberty… many minors remain in police stations up to several             

weeks in completely unsuitable facilities and without the right to go outdoors.”  21

3. Lack of knowledge of legal procedures  

A third remark which emerged from our interventions is that detainees have no             

official information about their rights or their asylum procedures. While they sign            

legal documents in Greek in which they state that they have been informed about the               

relevant procedures as well as their rights, the lack of interpreters and of access to               

legal aid leads to situation of misinformation- through other detainees- or of total lack              

of knowledge of the relevant procedures. Therefore, it is up to the NGOs to maintain a                

steady and credible presence, capable of providing legal counseling. 

In addition, the general legal aid scheme of the Greek state is absolutely             

ineffective for asylum- seekers. Apart from the fact that usually lawyers do not take              

such cases there is no access to interpreters or to social services which are in any case                 

20 Council of Europe, CHILD-FRIENDLY INFORMATION FOR CHILDREN IN MIGRATION, (2017,           
November 29-30),  
(https://rm.coe.int/child-friendly-information-for-children-in-migration-roundtable-confer/168078b5
12, access. 09-01-2019) 
Thematic Report on migrant and refugee children Prepared by the Special Representative of the 
Secretary General of the Council of Europe on migration and refugees, SG/Inf(2017)13, 10 March 
2017. 
21 The Greek Ombudsman Press Release, Unacceptable conditions for the detention of            
unaccompanied minors in Northern Greece (2017, July 31),        
(www.synigoros.gr/resources/press-release--4.pdf, access. 04-01-2019) 
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absolutely crucial for such cases. In this sense, the legal representation of detainees             

relies almost solely on NGO’s. The number of NGO’s which are active in Northern              

Greece though is relatively small, especially given the number of detainees.  

On top of these, the Greek system is plagued by complicated and overlapping             

legal procedures which often lead to well- established unofficial practices.  

Indicative is the bureaucratic “mess” of police notes as means for the release of              

detainees. Very often, the easiest way for a detainee to be released is to receive a                

police note- after having spent time in detention- ordering to leave the country within              

a certain period of time, days ranging from 10 up to 6 months. Both the period of                 

detention, as well as the time provided for the voluntary repatriation of the detainee              

are neither assessed, nor justified individually. They are determined on the basis of             

the alleged country of origin, on the basis of how many times the detainee has been                

arrested in the past and on the grounds of different and often internally, inconsistent              

criteria, contrary to international, European and national legislation.  

Such a practice which is followed with consistency by the authorities is that             

detainees are discouraged from submitting asylum application while in detention as           

their detention will be prolonged in such a case. The outcome of this practice is that                

after being released, without having submitted their asylum application, asylum-          

seekers attempt to contact the asylum service via skype which turns out to be almost               

impossible. Their police note expires and therefore they are in danger of being             

arrested again and detained for even longer periods- as is indeed often the case. 

This is an important finding as the European Court of Human Rights, in the case               

of A.E.A. v. GREECE, in its judgment held that there must be in practice the access                
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to the relevant authorities in order to submit an application for asylum, otherwise,             

even the guarantees in the procedure of the asylum become meaningless.   22

The Council of Europe, European Treaty, in line with the international norms            23

foresees that an asylum- seeker should not be kept in detention because he/she             

initiated the asylum procedure, while still detained and that the screening for            24

potential vulnerabilities must be conducted preferably prior to the decision of the            

detention or at least during the detention and as soon as possible. Such screening of               25

vulnerabilities is missing as well. 

There is also differentiated- partially – treatment of detainees in police stations            

from those in Prokeka’s. In the latter and in terms of the decision about the               

continuation of the detention, the asylum task- forces are also getting involved,            

although the level of discretion of the police is not clear and the opinion of the asylum                 

service is not always disclosed to the applicant. Most importantly and especially in             

police stations there is hardly any individualized assessment about their detention. 

In addition, in several instances there is some extent of misinformation towards            

the NGO’s. We continuously come across detainees who are detained for more than             

the supposed maximum time of detention per facility, according to what police            

authorities provide us as information. We have come across detainees in Prokeka’s            

who are detained for more than 3 months, either with the alleged justification of past               

22 ECHR, CASE OF A.E.A. v. GREECE, (March 15 2018), § 82-85 
23 ‘Council of Europe, European Treaty Series-No. 5 
Convention for the Protection of Human Rights and Fundamental Freedoms as amended by Protocols              
No. 11 and No. 14, Article 5 ,paras. 1(b), 1(f) 
24Directive 2013/32/EC, Article 28(1) and Directive 2013/33/EU, Article 8(1); EU Regulation No            
604/2013 – Dublin III, Article 28(1); UNHCR Guidelines on the Applicable Criteria and Standards              
relating to the Detention of Asylum-Seekers and Alternatives to Detention, Guidelines 1, 2, 4.1; UN               
Convention Relating to the Status of Refugees, Article 31; Ilias and Ahmed v. Hungary, no. 47287/15,                
§ 64. 
This is of particular significance especially for Greece, where exactly this practice is followed. 
25 Directive 2013/33/EU, Articles 11, 21, 22;  
Directive 2008/115/EC, Article 16(3) 
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criminal behavior or for no apparent reason, probably solely on the grounds of their              

country of origin.  

It is also contradictory to the substance of law, the fact that detainees are detained               

for a longer period in case they have been arrested again in the past for similar                

reasons. As mentioned above, this is often the outcome of lack of access to asylum               

service not because of their will but due to bureaucratic defects. In addition, detainees              

are detained for longer periods because of having committed in the past minor             

offences, although no such complementary measures are foreseen for the offences           

they have been convicted for. 

We continuously come across detainees who face prolonged administrative         

detention and who have been enlisted in the national catalogue of unwanted, simply             

for having tried to enter Greece illegally in the past or for minor offences solely,               

without being aware actually of the reasons they have been accused of. Such mass and               

indiscriminate enlisting violates all the relevant Greek legal standards and the           

prerequisite of individual justification. 

Such conditions contradict the general provisions about, detention foreseeing that          

the latter must not be unlawful or arbitrary, with the latter term referring –also- to               

injustice and unpredictability and to the non-fulfillment of the criteria of necessity            26

and proportionality; this type of prolonged and mass detention without individualized           

assessment of the necessity of the detention contradicts international, European and           

national law.   27

4. Overall assessment of the legitimacy of administrative detention 

26 Van Alphen v. The Netherlands, HRC, Comm. No. 305/1988, 23 July 1990, para. 5.8,               
(www.ohchr.org/Documents/Publications/SDecisionsVol3en.pdf, access. 23-01-2019) 
27 UNHCR, Detention Guidelines, Guidelines on the Criteria and Standards relating to the Detention of 
Asylum- Seekers and Alternatives to Detention, (2012), para. 19 
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Following the analysis of some of our findings through interventions in detention            

centers, a brief assessment of the overall assessment of administrative detention is            

conducted. 

The Geneva Convention provides in article 31 that penalties will not be imposed             

“on account of their illegal entry or presence, on refugees who, coming directly from              

a territory where their life or freedom was threatened…or are present in their territory              

without authorization, provided they present themselves without delay to the          

authorities and show good cause for their illegal entry or presence...”  28

It is important to notice that the term refugee extends to asylum- seekers as well.                29

Sparing the analysis of this provision which is huge in the legal theory, the critical               30

part is the tendency of international law to avoid administrative detention as much as              

possible, which several international documents have re- iterated.   31

The UNHCR maintains a stable line against the detention of asylum- seekers,            

unless the conditions of necessity and –as is implicitly mentioned- of proportionality            

are satisfied. Alternative measures to detention should be preferred, except from the            32

28 Geneva Convention 1951, Article 31 
29UNHCR, Handbook on Procedures and Criteria for Determining Refugee Status, Geneva, 1979,            
paragraph 28; 
G. S. Goodwin- Gill, Article 31 of the 1951 Convention relating to the Status of Refugees:                
Non-penalization, Detention and Protection, A paper prepared at the request of the Department of              
International Protection for the UNHCR Global Consultations, (October 2001), at p. 2 
30Goodwin- Gill, Article 31 of the 1951 Convention relating to the Status of Refugees:              
Non-penalization, Detention and Protection, at p. 6  
31 Report of the 37th Session (1986): UN doc. A/AC.96/688, para. 128; 
UNHCR, Conclusion on International Protection Conclusion on International Protection No. 85           
(XLIX) (1998) (www.unhcr.org/excom/exconc/3ae68c6e30/conclusion-international-protection.html,   
access. 21-01-2019) 
32“as a general principle, asylum seekers should not be detained…” 
UNHCR, UNHCR’s Guidelines on Applicable Criteria and Standards relating to the Detention of             
Asylum-Seekers, (February 2019), (www.refworld.org/pdfid/3c2b3f844.pdf, access. 21-01-2019)  

15                                                                                                                      www.elpidahome.org 

http://www.unhcr.org/excom/exconc/3ae68c6e30/conclusion-international-protection.html
http://www.refworld.org/pdfid/3c2b3f844.pdf


 

most necessary circumstances, for a short period of time and only if detention is both               

reasonable and proportional.   33

The Greek legal framework regarding administrative detention of asylum-         

seekers must in principle with article 6 of the Greek Constitution, which provides that              

“No person shall be arrested or imprisoned without a reasoned judicial warrant            

which must be served at the moment of arrest or detention pending trial, except              

when caught in the act of committing a crime.” Article 7 establishes the “nulla              34

poena, nullum crimen sine lege”, principle and the prohibition of torture.   35

Although the article refers to the imposition of penalties by the courts which              

is not the case with administrative detention- since it is not a penalty stricto sensu-               

they set some fundamental principles for the rule of law. The interpretation of these              

principles is that nobody may “suffer” penalties without having broken the law and             

without having undergone a trial. It can therefore be reasonably argued that situations             

which de facto are equal in terms of their impact to penalties- as is profoundly the                

deprivation of freedom for extended periods of time - or even surpass them cannot              

be implemented without the guarantees which are foreseen in the procedural law of             

trials.   36

The issue of administrative detention has emerged in the Greek legal order on             

other occasions as well and more specifically with the administrative detention of            

33 A. C., Helton, “Detention of Refugees and Asylum Seekers”, in Loescher, G. & Monahan, L.,                
Refugee Issues in International Relations, (Oxford, 1989) 
34 The Constitution of Greece, Article 6 
35 “There shall be no crime, nor shall punishment be inflicted unless specified by law in force                 
prior to the perpetration of the act, defining the constitutive elements of the act. In no case                 
shall punishment more severe than that specified at the time of the perpetration of the act be                 
inflicted. 2. Torture, any bodily maltreatment, impairment of health or the use of psychological              
violence, as well as any other offence against human dignity are prohibited and punished as               
provided  by  law.” 
The Constitution of Greece, Article 7 
36 S. Koulocxeris, Administrative Detention and the rule of law, Crime in Crisis, (January 24, 2016), 
(http://crime-in-crisis.com/%CE%B7, access. 23-03-2019) 
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debtors to the public. In relation to such cases both the Greek Council of State and the                 

2nd Instance administrative court of Larissa in their 2775/1989 and 72/1989 decisions            

respectively had held that administrative detention and therefore detention without a           

judicial warrant and the subsequent guarantees violates articles 5 and 6 of the Greek              

constitution which guarantee the protection of personal freedom and the rule of law in              

relation to the role of the judiciary.   37

In addition, the majority of the legal community in Greece has adopted a firm,              

negative stance against administrative detention as unconstitutional and as         

contradictory to the “dubio pro libertatis” principle.   38

The core of the argument is that the guarantees of personal freedom and of the               

rule of law cannot be downgraded by administrative procedures, which transfer           

authorities of the judiciary to organs of the administration. That was stressed in             

relation to migrants and asylum- seekers too. Since 1991, the scientific committee of             39

the Greek Parliament had expressed its objections towards administrative detention          

–and not solely restriction of freedom of movement- of migrants and asylum- seekers.            

  40

37 ΣτΕ 2775/1989; 
ΔΕΦ ΛΑΡ 72/1989 
38 Α. Μάνεσης, Συνταγματικά Δικαιώματα Α, Ατομικές Ελευθερίες, εκδόσεις Σάκκουλα, Αθήνα- 
Θεσσαλονίκη, at p. 176; 
Π. Δ. Δαγτόγλου, Συνταγματικό Δίκαιο – Ατομικά Δικαιώματα, τ. Α, Εκδόσεις Αντ. Ν. Σάκκουλα, 
Αθήνα-Κομοτηνή 1991, at para. 373; 
Ε. Κρουσταλάκης, «Η προσωπική κράτηση, ειδικότερα σαν μέσο αναγκαστικής εκτέλεσης για την 
είσπραξη των δημοσίων εσόδων, υπό το πρίσμα του Συντάγματος του 1975», Δίκη, 1982, at pp. 
244-255,  251 
39 Ζ. Παπασιώπη-Πασία, Δίκαιο καταστάσεως Αλλοδαπών, εκδ. Σάκκουλα, Αθήνα- Θεσσαλονίκη, 
2004, at p. 121; 
Ελένη Σπαθανά, Νομική Συνδρομή σε Πρόσφυγες και Αιτούντες Άσυλο στην Ελλάδα, Ελληνικό 
Συμβούλιο για τους Πρόσφυγες, 1998, at p.. 76 
40 Ν. Χλέπας, Δ. Σπυράκος, Ο Νόμος 1975/1991 περί Αλλοδαπών και το Σύνταγμα, εκδ. Αντ. Ν. 
Σάκκουλα, Αθήνα-Κομοτηνή, 1992, at p. 106 
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The Greek legal system through Laws 3907/2011 article 30 and 3386/2005,           

article 76 endorsed the EU relevant legislation for foreigners who are to be returned              

and via Presidential Decrees 114/2010 article 13 and 113/2013, article 12 para. 4, the              

EU framework for asylum seekers. 

Regarding administrative detention for reasons of deportation from Greece,         

article 30, of Act 3907/2011 foresaw the imposition of administrative detention for            

third country citizens who are to be returned and on whom no other, less restrictive               

measures may be implemented. Administrative detention must be imposed only for           

the absolutely necessary period of time, provided that adequate living standards are            

guaranteed, with individualized justification. When a 3- month period passes there           

must be a new decision for the continuation of the detention with explicit reference to               

the justification for the extension.  

In addition, in case it is objectively found that the return of the third country               

citizen cannot take place for legal or other reasons, the detention must cease. This              41

provision is of particular significance as it essentially means that the vast majority of              

ex- asylum- seekers who cannot return to their country of origin for whatever reason-              

financial, legal etc.- should not be detained, contrary to what –as above analyzed - is               

very often the case.  

Although the fore- mentioned legislation seems to exempt from administrative          

detention citizens of third states who are seeking asylum -as is in principle the              

guideline of international law- several administrative courts decisions have found that           

while third states citizens who were detained in advance of their deportation cannot be              

departed when and after submitting request to be granted asylum, they may still be              

detained despite being asylum- seekers.   42

41 Act 3907/2011, Article 30 
42 168/2018 ΔΠΡ ΑΘ (ΠΡΟΕΔΡ) ( 738431); 
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The Presidential Decree 113/2013, in article 12 attempted to regulate the issue            

of detention of asylum- seekers establishing only as exceptional the imposition of            

such measures. Again however, the level of discretion that rests upon the police             

authorities is significant in the sense that it enables them to detain even             

unaccompanied minors or minors in general may be detained.  43

In relation to the maximum time- frame of detention, this is 18 months of              

administrative detention, although at least one decision of an 1st administrative           

instance decision court in Greece has opened a loophole even to this extended             

timeframe, in case more time is needed for the implementation of the deportation.   44

Presidential Decree 114/2010 article 13 establishes that an asylum- seeker is           

not detained for the sole reason of entering and residing illegally in the state, but only                

exceptionally if and when the identity of the asylum- seeker must be identified, when              

national security or public health are endangered, when the detention contributes into            

a faster assessment of the application and only when all other measures have failed.              

The maximum time frame is 3 months and may be extended up to 6 months only                

when it is absolutely necessary.  45

While the Presidential Decree seems firm in implementing the European          

framework as well as in terms of guaranteeing asylum- seekers’ rights, in practice it              

leaves several loopholes; these latter are at large used in the framework of mass,              

prolonged detention, both in the hotspots and in the mainland.  

The Greek Ombudsman has criticized harshly the exploitation of the legal           

framework, following a relevant report from the GCR. It held that when the 45- day               

43 PD113/2013,  article 12 
44 461/2014 ΔΠΡ ΚΟΡΙΝΘ (ΠΡΟΕΔΡ) ( 705273) 
45 PD 114/2010 article 13 
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period of initial detention is surpassed without the asylum application being assessed,            

because of the state procedures and not of the applicant, the latter must be released.   46

The crucial point in terms of administrative detention as it was foreseen in the               

above mentioned legal texts has been in general the level of discretion of the police               

authorities to decide for the detention or not of asylum- seekers.  

As the GCR in its latest report of 2019 about administrative detention            

mentioned, police authorities tend to massively impose administrative detention,         

using as pretext even minor offences, contrary to article 31 of the Geneva Convention              

and to past decisions of the Greek Courts, even when the penalties which have been               

imposed by the penal code courts are significantly lower and without substantial            

individualization.  47

Such defects remained with Law 4375/2016 about reception and identification          

of asylum- seekers, mainly but not solely in article 46.   48

. 

In general, the Greek legal framework regarding administrative detention of          

asylum- seekers is a palimpsest of different laws which have been adopted during             

various phases and which are full of loopholes, open to police authorities’ discretion             

and often manipulation. 

46 Συνήγορος του Πολίτη 243096/18291/23-4-2018; 
Συνήγορος του Πολίτη 245749/27730/22-6-2018’ 
Found in the GCR Report about administrative detention in Greece. 
ΕΣΠ, Η διοικητική κράτηση στην Ελλάδα: Διαπιστώσεις από το πεδίο (2018), at p.10, fn 10, 11  
47 ΕΣΠ, Η διοικητική κράτηση στην Ελλάδα: Διαπιστώσεις από το πεδίο (2018), at p. 13 
Μον. Πλημ. Πατρών 1310/2017,  
ΣτΕ 427/2009, ΣτΕ 1127/2009 και ΣτΕ 2414/2008,  
ΕΕ, C-554/13, Zh και O, 11 Ιουνίου 2015, 50; ΔΕΕ, C 601/15 PPU, J. N., 15 Φεβρουαρίου 2016,                  
65-67; 
48 L. 4375/2016, Article 46 &49 
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Conclusions: 

The paper attempted to address one of the most controversial issues of the EU and               

of Greek refugee policy; that of administrative detention, which unfortunately from           

the side-lines of the refugee policy has emerged at its epicenter.  

The goal of containment of the asylum- seekers and of mass migration leads to              

detention and eventually to violations of human rights, as well as to the erosion of the                

rule of law. Greek laws have incorporated EU norms in the domestic order, albeit not               

completely. Significant gaps exist in relation not only to the relevant EU norms but              

also regarding the constitutionality of the Greek laws about administrative detention.           

These gaps are further widened when the living conditions under administrative           

detention are taken into account.  

Administrative detention remains a thorny problem for the rule of law in Greece.             

While in principle it can be part of a legal system with respect for the rule of law, it                   

must be applied under the substantial control of the judiciary, imposed only when             

necessary and for a limited period of time, for a period of time which will be                

profoundly lower than that of penalties and only if the living conditions uphold the              

relevant international and European standards. Otherwise, administrative detention        

clearly contravenes constitutional order. 

Our field work verifies its extended and contra legem adoption, with grave            

consequences on the legal order, the physical and mental health of a large number of               

detainees and of the mist vulnerable in particular, for whom no mechanism of             

identification is in place. Administrative detention also erodes further the already           

ineffective asylum mechanism. It is an actual crisis within the “crisis” narrative about             

the refugee influxes, due to the incapacity and the denial of both the EU and the                
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national authorities to come up with alternative measures, which can both accelerate            

asylum mechanisms and honor the rule of law imperatives.   
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